INTRODUCTION
For several decades, California has been the epicenter of the American food scene. While data show that the state produces one-third of the nation's food supply, 1 California is much more than where the food we eat comes from. One in eight American diners lives in the state, 2 which is home to more than 90,000 restaurants. 3 California is also where eating trends are born, and where fast food, Chez Panisse, Mexican salsa, Wolfgang Puck, organic foods, street food, and Napa Valley wines became durable icons of American culinary culture.
The state's place atop the national food chain, though, is in jeopardy. In recent years, California legislators have pursued Chapman Law Review [Vol. 13:357
list of "competitive edge" private industries. 18 Owing to California's place as a wine-and beer-producing state, beverage manufacturing ranks tenth on the list. 19 The sheer volume and variety of crops grown in California defy overstatement. The state leads the nation in production of almonds and walnuts and seemingly every crop alphabetically in between. 20 In addition to almonds and walnuts, California is America's sole producer-meaning it is home to ninety-nine percent or more of the country's overall production-of figs, raisins, olives, clingstone peaches, persimmons, prunes, pomegranates, sweet rice, and clover seed. 21 The state leads the nation in production of asparagus, avocados, bell peppers, broccoli, carrots, cauliflower, celery, cut flowers, dates, eggplant, garlic, grapes, herbs, kiwi, lemon, lettuce, lima beans, melons, nectarines, onions, pears, pistachios, plums, raspberries, strawberries, turnips, and more than a dozen other crops. 22 All told, California farms account for nearly half of America's domestic production of fruits, nuts, and vegetables. 23 California growers ship the vast majority of these crops to other U.S. states. 24 California also accounts for all of America's nut exports, and three out of five fruit and vegetable exports. 25 California is also the nation's organics and dairy capital. Today, California leads the nation by a wide margin in both the number of certified organic farms and ranches with 1,916 (Wisconsin, in second place, has just 580 such operations) and organic crop acres with 223,263 (North Dakota, with 143,322, is second). 26 California, also America's leading dairy maker, 27 accounts for twenty-two percent of America's milk production, 28 about half of which is used to make cheese. 29 The state produces 18 See CALIFORNIA ECONOMIC DEVELOPMENT PARTNERSHIP, CALIFORNIA FACTS STATEWIDE (Nov. 2006), available at http://www.labor.ca.gov/cedp/pdf/CaliforniaFacts.pdf. 19 Id. 20 See U.S.D.A., CALIFORNIA AGRICULTURAL STATISTICS: 2007 CROP YEAR, supra note 1, at 1. 21 Id. 22 Id. 23 Id. 24 Id. at 3. 25 65 . 28 Id. at 1. 29 Id. at 65.
hour restaurant chain, Denny's, literally opened its doors (which have no locks) in Lakewood, California in 1953. 38 The first major post-WWII development in California's culinary experience was the state's place as a launching pad for an American revolution in French cooking. In the 1940s, California native Julia Child moved to Paris, where she studied culinary arts under various French masters. 39 Soon after her return to the United States more than a decade later, Child published Mastering the Art of French Cooking, the first cookbook to make French recipes and methods accessible to the masses. 40 In 1971, a decade after Child began to reshape the American culinary landscape for home cooks, Berkeley, California chef Alice Waters, who also trained in France, launched Chez Panisse, the restaurant that gave birth to "California cuisine." 41 The restaurant was the first in the nation explicitly to serve food from a set menu featuring only fresh, seasonal, and local ingredients. 42 Waters was also "the first to put [the word] 'organic' on the menu." 43 Waters and her chefs combined this approach with the variety of cuisines that had been popular in California since the end of the Nineteenth Century to create something truly original, truly Californian. 44 In so doing, she not only gave birth to California cuisine but to the "new American" food movement. 45 This movement, which stresses the Waters ideal of fresh, local, seasonal, and organic cuisine, spread across the country in the 1970s, 1980s, and 1990s due to the influence of Waters, Austrian California transplant Wolfgang Puck, and a host of other groundbreaking chefs. 46 Wine, for many the perfect complement to a great meal, is also at the center of California's culinary growth. Wine has been produced in the state since the time Spanish missionaries arrived in California. 47 Still, at the dawn of the twentieth century, even food writers were unaware that California produced nearly every 38 See Denny's Restaurants, Denny's Restaurants History, http://dennys.com/en/ page.aspx?ID=31&title=History (last visited Feb. 1, 2010) . 39 See Smith, supra note 11, at 171. 40 Id. 41 Id. at . 42 See, e.g., Chez Panisse Restaurant, Alice Waters: Executive Chef, Founder and Owner, http://www.chezpanisse.com/about/alice-waters/ (last visited Aug. 12, 2009 to tacos bought from some now-popular mobile stands, 58 to farmraised salmon, 59 to a host of other cuisines and agricultural products.
Each of California's 480 cities and towns 60 and fifty-eight counties 61 has the power to enact certain laws and regulations under the state Constitution. 62 Many burdensome food regulations and prohibitions are born at the local level and percolate up to the state level, as in the case of menu labeling 63 and restaurant smoking bans. 64 The reason for this is that advocates find it easier and less costly to secure a law's passage at the local level than at the state level. 65 Still, the bans that burden the greatest number of people are undoubtedly those in force across the state. Perhaps no food impacted by a California ban is more widely consumed than eggs. In 2008, California voters passed Proposition 2 (Prop 2), the Prevention of Farm Animal Cruelty Act. 66 The real regulatory dilemma inherent in Prop 2 lies in its ban of the use of battery cages to house egg-laying hens. 67 The ban means that all such hens will have to be free-roaming by the implementation year. 68 Currently, the state is home to nearly four-dozen large-scale egg producers 69 and more than 20 million hens, which lay close to 5 billion eggs each year. 70 These numbers will plummet with the
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ban. Experts predict the number of eggs imported into the state in order to meet consumer demand will swell once the ban takes effect, since out-of-state eggs are not subject to the ban. 71 Another farm-raised food subject to a statewide ban in California is foie gras, a delicacy made from the engorged liver of a duck or goose. 72 Foie gras has probably existed since the time of the pharaohs, when Jewish slaves first noted that migrating geese tended to gorge themselves prior to their journey. 73 Jews brought their knowledge of foie gras to Europe, where French chefs eventually made the dish a staple part of the country's haute cuisine, and exported it around the globe wherever French food became popular. 74 Today, it often appears on French menus in the United States and elsewhere in appetizers, or as an ingredient in dishes like Beef Wellington. 75 Though both duck and goose foie gras are popular in France, duck is the chief variety consumed in the United States. 76 New York State is the chief supplier of foie gras in America, followed by California. 77 In 2004, California banned foie gras, 78 becoming the first state in the nation to do so. 79 Just as with the egg-crate ban, proponents of the foie gras ban based their opposition to foie gras on animal-rights grounds, claiming that the process of fattening the liver of fowl, which the French call gavage, is cruel. 80 The ban, passed by the state legislature and signed into law by Gov. Arnold Schwarzenegger, prohibits the manufacture or sale of foie gras beginning in 2012. 81 The ban will impact Sonoma Artisan Foie Gras, the sole producer in the state; 82 restaurants and grocers who wish to sell foie in California; and consumers there who wish to buy it in an eatery, or to cook and serve it at home. CALIFORNIA at i, (July 2008) The state has also banned agricultural products not on animal-rights grounds but out of fear of an environmental cataclysm caused by genetic engineering. Food producers have turned increasingly to genetically modified food ("GMO"), both crops and animals, in order to help the modified organism combat pests or disease, or to introduce to the food new traits or traits too difficult or costly to introduce through selective breeding alone. 83 However, because of fears by some growers that countries like Japan might reject genetically modified rice from California, 84 the California Rice Certification Act of 2000 85 banned the growing of GMO rice in the state. 86 California also bans genetically modified fish from being introduced into its waters, 87 making it the only state to ban entirely a genetically modified organism. 88 The science behind both bans remains unclear. Referring to the fish ban, California Fish and Game commissioner Sam Schuchat called the ban "a question of values, . . . not a question of science." 89 While animal rights and environmentalism are key factors behind some California bans, obesity is a driving force behind others, including those pertaining to trans fats, soda, and other foods served in schools. Trans fats occur naturally in all ruminant animals but also appear in hydrogenated cooking oils. 90 Critics contend artificial trans fats cause obesity, heart disease, and other ills. 91 Los Angeles attempted to ban trans fats in 2006, just a week after New York City became the first city in the nation to do so. 92 California's state constitution, however, did not permit the city to enact the ban. 93 
The "California Effect" & the Future of American Food 367 became the first state to ban the use of trans fats. 94 The ban will come into force in 2010 for restaurants in the state, and will apply to baked goods as of 2011. 95 Critics of trans fat bans contend the laws have no impact on obesity, and may instead be counterproductive. 96 Foods served in public schools are subject to myriad regulations, nowhere more so than in California. 97 In the push to tame childhood obesity, the state was in 2004 the first in the nation to ban soda from being served in grades K-8. 98 On another school front, one pending bill, S.B. 416, would amend the state food and agriculture code in order to banish from school cafeterias any meat or poultry that has been raised with the help of antibiotics. 99 In 2005, also under the guise of combating obesity, California legislators established school nutrition guidelines that went into effect in 2007. 100 These guidelines have had their greatest impact on one of America's most beloved, civicminded, and benevolent youth-fundraising activities: bake sales. Since there is no way to regulate ingredients used in foods made at home, schools throughout the state have banned cupcakes and brownies and, as one school newspaper put it, turned "birthday cakes into contraband." 101
B. California's State and Local Regulations
Though less severe than an outright ban, a regulation can have a similar impact on producers and consumers. When a regulation tarnishes a product and makes it substantially less attractive to a consumer, a regulation can function much like a ban.
Los Angeles experimented with a "truth-in-menu" law in the 1970s, in part to combat the problem of area restaurants serving Roquefort dressing made of blue cheese and Maine lobsters that 94 103 The new law is not a "truth-in-menu" law but, rather, requires calorie labeling on restaurant menus for operators that have more than twenty locations in the state. 104 The law did not arise in response to any deception but, instead, came about as a general response to the problem of obesity. 105 The law impacts close to 17,000 restaurants. 106 Critics of the menu-labeling law note that nearly every restaurant required by the law to post calorie information already does so at its website, provides such information on site, or both. 107 Another restaurant labeling requirement springs from Proposition 65 (Prop 65), the Safe Drinking Water and Toxic Enforcement Act (the "Act"), a statewide ballot initiative passed in 1986 by California voters. 108 Prop 65 requires the state's Office of Environmental Health Hazard Assessment, housed in the California Environmental Protection Agency, to maintain a list of substances that are known by the state to cause cancer or birth defects. 109 The Act does not ban the substances, but instead requires businesses in which any of the substances are present at the minutest levels to post intimidating warning signs in prominent places. No specific manner of warning is required, meaning that warnings "can be given by a variety of means, such as by labeling a consumer product [or] posting signs." 110 In
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The The Act, as originally envisioned and implemented, did not apply to foods. 115 Over the last decade, though, scientists learned that acrylamide-a chemical known to cause cancer, according to Prop 65-occurs naturally in some foods like olives, and in bread and other starchy foods that are baked or fried. 116 As a result, Prop 65 now requires restaurateurs and grocers who sell healthy foods like bread and olives to warn customers of the presence of cancer-causing substances.
California sued potato chip and french fry sellers over the unwarned presence of acrylamide in their foods. 117 More recently, the Physicians Committee for Responsible Medicine ("PCRM"), a vegetarian-activist group, 118 119 The suit claimed the chains had failed to warn customers that some of the chains' foods contain heterocyclic amines, a substance that also appears on the Prop 65 warning list and that, like acrylamide in bread, forms naturally in some foods, especially in cooked poultry. 120 At least one defendant, Burger King, settled with PCRM, agreeing to add a Prop 65 warning label to its grilled chicken products. 121 Prop 65 also applies to alcohol beverages. It mandates that, in addition to cautioning customers not to drink in excess or drive drunk, sellers of alcohol beverages label their products with warnings alerting the consumer that the products can cause cancer and harm developing fetuses. 122 California regulators have also targeted the state's important alcohol beverage industry in a variety of other ways. In 2002, winemakers were forced to adopt more "sustainable," costly practices in order to stave off threatened environmental regulations. 123 Then, in 2008, facing a record budget deficit, California proposed a massive 640 percent tax increase on wine. 124 Under the proposal, the state's wine excise tax would rise from the current $0.20 per gallon to $1.48 per gallon. 125 A report prepared by Stonebridge Research for the Wine Institute, a California wine industry advocacy group, estimates the tax increase could cost more than 11,000 wine-industry jobs in the state. 126 Also 
The "California Effect" & the Future of American Food 371 distilled spirits. 127 The Board couched the reclassification in language indicating it came to its decision in order to "send a signal to youth that alcopops are hard liquor." 128 The change, though, like the proposed wine excise tax increase, is really little more than a spectacular 1,600 percent tax increase. 129 DiageoGuinness USA, the American arm of the international beverage giant, has filed suit, claiming the Board of Equalization overstepped its authority when it reclassified flavored beer. 130 Another beverage subject to current scrutiny in California is unpasteurized (raw) milk. Raw milk products are increasingly popular in California and, indeed, across the United States. 131 Raw milk sales often come at the expense of dairy products sold by larger, pasteurized dairy operations. 132 One dairy in the state estimates that 100,000 Californians drink raw milk every week. 133 Proponents believe raw milk products taste better and contain beneficial bacteria that are killed during the pasteurization process. 134 Still, though it is legal to buy and sell raw milk in California, the regulatory tide against raw milk is growing in the state. The state cracked down on bacteria levels in raw milk in 2007. 135 The crackdown was launched in part in response to the illness of four children who drank raw milk from California's largest raw milk producer, Organic Pastures Dairy. 136 What makes California's food regulations more important to a resident of Peoria, Illinois than, say, Salem, Oregon's proposal to ban at-home cooks from raising chickens in residential areas? 140 Why not focus on this chicken ban or on any of the thousands of food regulations and bans in effect or under consideration around the country in places other than California? 141 From a culinary perspective, every American should care about California food regulations because the state grows and raises the bulk of our food. It is the capital of "new American cuisine," which was borne of "California cuisine." 142 Much of what we eat and how we eat it are of California. Consider that it can be difficult today to eat a meal in America free of California ingredients or culinary inspiration. Your lobster may come from Maine, but in all likelihood your butter and your salad, your asparagus and your Chardonnay, and your after-dinner ice cream and strawberries come from California. What's more, pairing lobster with grilled asparagus and wine-the inspiration for your dish-probably also came from California.
From a regulatory perspective, every American should care about California's propensity to ban and restrict food because the 137 144 California is where regulations go from seed to seedling to weed, and from whence they subsequently propagate and pervade America.
B. The "California Effect" Generally In 1995, Professor David Vogel of Berkeley's Haas School of Business described the spread of strict regulations from larger, more influential states to other states as the "California effect." 145 The term "refers to the critical role of powerful and wealthy 'green' political jurisdictions in promoting a regulatory 'race to the top' among their trading partners." 146 The California effect is a more expansive concept than is federalism, because the effect concerns not just the notion of fifty experimental laboratories but "the ratcheting upward of regulatory standards in competing political jurisdictions." 147 Vogel posits that in any given free market economy, as between and among states in America, the whims of "wealthy, powerful states" like California will have an outsized influence that impacts not just regulations within the home state but also in others who trade with that state. 148 Focusing much of his research on environmental regulations, Vogel notes that these factors have meant that California's strict regulations have "helped drive many American environmental regulations upward" throughout the United States. 149 Vogel uses the example of California's strict automobile emissions standards to illustrate this effect. In 1970, the federal government adopted vehicle emissions standards, and permitted California alone to set stricter standards. 150 The state capitalized on the exemption. 151 When, in 1990, the federal government chose to implement stricter emissions standards, it adopted California's regulations, and permitted the state to adopt stillstricter standards. 152 California again adopted even more 143 See Fried & Simon, supra note 65, at 1520 (calling California "a policy bellwether"). 144 stringent requirements, which a dozen states and the District of Columbia in turn adopted as their own. 153 In this example, California's decisions influenced both federal and other states' laws. 154 More important, California's stricter regulations influenced automakers, who had to choose whether to opt out of the California market (and later, thirteen others) or to "preserve valuable market access" by building cars that met the stricter standards. 155 Though automakers and California both sued each other over the rules, 156 no automaker chose to stop selling its vehicles in the state.
Outside of vehicle emissions, instances of the "California effect" abound.
Perhaps the best example is California's leadership in the spread of smoking bans across America. The city of San Luis Obispo, California passed the world's first public anti-smoking ordinance in 1990. 157 Four years later, the state became the first in the nation to ban indoor smoking in public areas. 158 Today, thirty-one other states and the District of Columbia, 159 along with more than 3,000 municipalities around the country, have nonsmoking laws modeled after California's. 160 
C. The California Effect and Food
While regulations concerning smoking are important to certain constituencies, California regulations concerning food and agriculture impact every American. 161 The California effect,
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along with California's place as "a national trendsetter in all matters edible," 162 increasingly means that the state's burdensome food regulations are spreading across the United States. This article now posits several categories of California effects pertaining to food regulations.
California Regulations Passed & Considered in Other
States: Foie Gras When California banned foie gras in 2004, it was the first state to do so. Chicago soon followed suit. 163 New York State, America's largest producer of foie gras, briefly considered a ban, 164 as did New Jersey, home of D'Artagnan, America's largest seller of foie gras. 165 Other states also considered bans, 166 and at least one municipal government enacted a formal ban. 167 One activist group has petitioned the U.S. Department of Agriculture ("USDA") in hopes of forcing a federal ban. 168 A New York ban, New Jersey ban, or federal ban would effectively cripple foie gras production, sales, and consumption in America.
California Regulations Adopted by the Federal
Government: Organic Certification California's experience with regulations concerning organic certification closely parallels the story of vehicle emissions standards. California Certified Organic Farmers ("CCOF"), the first organic certifying body in America, formed in 1973. 169 By the end of 1974, similar bodies had emerged in eleven other states, including Oregon. 170 California passed the nation's first true organic certification law in 1979. 171 Though Oregon's law preceded that of Chapman Law Review [Vol. 13:357
California, 172 Oregon's law was chiefly an anti-fraud measure 173 intended only to classify which producers could advertise their products as "organic." 174 California regulations built upon Oregon's and in addition defined the term "synthetic," contained public disclosure provisions, and required specific organic labeling language. 175 In 1982, California amended the 1979 regulations, making the state the first to define the term "organic." 176 In 1990, California again amended its law, 177 permitting public agencies or private certifiers like CCOF, today the nation's largest such body, 178 to inspect growers to ensure compliance with the regulations.
In 1990, Congress enacted the first federal organic standards. 179 The California Organic Food Act of 1979, which was based on CCOF's standards, played an important role in the creation of these national standards. 180 
author). See also
Bones, supra note 175, at n.10 ("The most active state organization is the California Certified Organic Farmers (CCOF) . . . [which was] influential in the passage of state and federal organic food production legislation."); GUTHMAN, supra note 43, at 115 (asserting the federal government's 1990 organics law was "largely modeled after the California law").
The California effect also holds true for the state's administrative rules, which influence federal agency rulemaking as relates to food. For example, the USDA's Agricultural Marketing Service (AMS) has proposed and is currently considering a marketing agreement, the National Leafy Greens Marketing Agreement, which the agency says would help food handlers "reduc[e] the risk of pathogenic contamination during the production and handling of leafy greens. 186 The reason this terminology appears on multi-state packaging, even though only Pennsylvania law requires the language, is that regional and national bakers find it less costly and easier to print the language on all packaging than it would be to "make up a separate package for Pennsylvanians." 187 development of a marketing agreement . . . to meet the needs of the produce industry across the fifty States and the District of Columbia. Id. at 56680. As with the USDA's eventual organic rules, many small producers, organic farmers, and their supporters oppose the leafy-greens measure. See, e.g., Oregon Tilth, National Leafy Greens Marketing Agreement, http://tilth.org/news/national-leafy-greensmarketing-agreement (last visited Apr. 1, 2010) (describing the group's own efforts "in concert with a number of other conservation and organic farming groups . . . in opposition of the Act, which OTCO believes would have serious detrimental consequences for organic growers and the environment, while [doing] little to decrease the incidence of food-borne illness"). 181 See, e.g., Claire S. What Pennsylvania's bread registration is to bread packaging, California's trans fat ban 188 is to the contents of many restaurant and packaged foods. The ban applies to national companies, most of whose menu selections and grocery items, respectively, are uniform throughout the nation. These restaurants and food manufacturers will have to decide if it would be-as in the Pennsylvania example-cheaper and easier to cut trans fats from their recipes nationwide, rather than having a California version of their product and another version of that same product for the rest of the country. Because of the California effect, that decision will be easier than they might have hoped; states, 189 counties, 190 and cities 191 around the country have followed California's lead and introduced measures to ban trans fats.
4.
California Regulations Forcing Parties to Seek Preemptive, Uniform Federal Regulations: Menu Labeling California is the first state to require restaurants to post calorie counts alongside all menu items. 192 The law applies to restaurants with twenty or more locations in the state. 193 Scarcely had a San Francisco menu-labeling law 194 taken effect when California enacted its own statewide requirements. 195 One of the biggest supporters of the regulation, perhaps surprisingly, was the California Restaurant Association (CRA), the state industry lobbying association. 196 In supporting a uniform state requirement, though, the CRA admitted that one
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The There is ample evidence California is cracking down on food at the state and local level. What is not so clear is why the state is doing so.
It would be easy enough to blame the state's food-regulatory climate on one person: Alice Waters. While Waters may be best known for creating the California cuisine movement and helping launch new American food, she is also a "Berkeley radical" 201 who is well known among both her peers and food-regulation experts for "accept[ing] the legitimacy of regulatory [food] bans" 202 and favoring government meddling for the purpose of "legislating good eating habits." 203 Indeed, it can be difficult to distinguish between Waters's regulatory fervor and her passion for food. Her oft-repeated claim that "eating is a political act" 204 has become intertwined with the California cuisine movement and has been incorporated into movements seeking "sustainable" food and "food democracy." 205 As a result, Waters and her many acolytes in the state that provides so much bounty and inspiration to the rest of the country seem intent on limiting America's access to anything edible that does not walk lockstep with the movement's rigid ideals.
Critics blast her movement, noting that not everyone can afford to eat like Waters, 206 and disparage Waters herself, noting "her efforts [have] helped change the eating habits of the rich, not the poor." 207 Anthony Bourdain, a popular anti-regulatory chef, author, and television host, has been known to use expletives to describe Waters. 208 In addition to owning restaurants, Waters has put her beliefs into action, as a central figure for the nonprofit Chefs Collaborative, formed in 1993. 209 The group's manifesto demands that government ensure food originates in a place "with unpolluted air, land, and water, environmentally sustainable farming and fishing, and humane animal husbandry"-a statement that indicates the need for drastic and expensive measures taken by at least a half-dozen federal agencies. 210 Still, it would be unfair to peg (or credit) Waters as the sole force behind California's propensity to ban or curtail certain foods or agricultural practices. A slew of other factors likely also contribute to the leftist, pro-regulatory food climate in California.
From 1930 to 1960, the majority of immigrants to California from other American states identified as New Deal Democrats,
The "California Effect" & the Future of American Food 381 and eventually outnumbered the state's "old Republicans." 211 Those immigrating to California from elsewhere in the United States since 1960, like the New Deal immigrants before them, identified with the political left. These new immigrants, often "hippies," tended to migrate to California not because of the state's economic promise but to escape "restrictive moral codes" elsewhere in the country. 212 But while these immigrants opposed the moral restraints imposed upon them in their hometowns in the American South, the Midwest, and on the East Coast, many soon saw fit to codify their own moral codes in their adopted home of California. 213 Several factors contributed to this shift. During the 1960s, after the release of Rachel Carson's apocalyptic Silent Spring, 214 the issue of environmentalism ballooned in importance. California was an early adopter of so-called "green" regulations, in large part because Californians sought to "protect . . . the resources . . . of the nation's loveliest landscapes." 215 In fact, California has been the nation's leading environmental regulator since at least the 1970s. 216 This rising tide of environmentalism in California coincided with an increasing interest in vegetarianism, 217 a movement also centered in the state, 218 and in animal rights. 219 The free-speech movement, the first large-scale example of student activism, was launched in Berkeley in the 1960s-a fact Alice Waters herself notes in tracing her inspiration for California cuisine. 220 Farm workers also organized during this period to fight perceived exploitation in California. Their efforts, led by organizer Cesar Chavez, formed what would become the United Farm Workers of America, the first farm workers' union in the country. 221 As they aged, many of the post-New Deal leftists who immigrated to the state-and subscribed to these movements and supported their attendant regulatory requirements-found influential work in academia and the media, as well as in Congress and state government. 222 California's crackdown on food and agriculture is thus therefore best represented as the a confluence of pro-regulatory leftism, including environmentalism, the labor-rights movement, and the animal-rights movement; and the gradual transition into power of many former 1960s outsiders-along with reaction to the more recent problem of obesity.
Perhaps the archetypal example of this phenomenon-the movement crusader turned establishment regulator-is a graying radical named Edmund G. "Jerry" Brown. 223 Mr. Brown served as governor of California and mayor of Oakland, unsuccessfully sought the presidency three times, and in his current capacity as California attorney general leads the state's Prop 65 prosecutions. 224 Another stellar example of the phenomenon is Tom Hayden, an ex-husband of actress Jane Fonda. Hayden, who was a founding member of the 1960s radical anti-establishment student group Students for a Democratic Society, went on to spend a decade in the California state legislature where he championed animal rights and environmental causes. 225 222 LEVENSTEIN, supra note 201, at 179. 223 
The "California Effect" & the Future of American Food 383 B. California Regulations May Not be Achieving Stated Goals and also Raise Concerns About Quality, Quantity, Freedom, and Prosperity There are several arguments against California's "bluntinstrument approach" 226 to food and agriculture regulation. California's crackdown threatens the quality and quantity of food available in California and across the United States, impedes culinary and agricultural advancement, encumbers economic freedom, hinders prosperity, and raises constitutional concerns.
California's assault on food and agriculture has a negative impact on what and how we eat. The crackdown is bad for the state's farmers, entrepreneurs, and consumers. The state's burgeoning attack on raw milk harms farmers and consumers. This crackdown comes at a time when raw milk is increasing in popularity in the state and across the country. 227 Prop 65, meanwhile, harms businesses that sell a host of healthy foods like chicken, olives, and bread, forcing them to warn consumers about the infinitesimal danger of eating otherwise healthful foods. 228 Even acrylamide levels in less healthy foods are unlikely to cause cancer. One group estimates that, in order to contract cancer from consuming acrylamide, "a person of average weight would have to eat over 62 pounds of chips or 182 pounds of fries, every day, for his or her entire life." 229 In fact, virtually anything we eat can conceivably cause cancer, including fruits and vegetables, 230 but the positive health effects of many foods far outweigh any perceived harm eating these foods might cause.
In the case of foie gras, California's ban could have a farreaching and dramatic impact on what Americans eat that extends well beyond the targeted food. The Humane Society of the United States, an animal-rights group involved in securing passage of the California ban, recently argued not just that foie gras is the result of the allegedly cruel process of gavage but also that it is a "diseased" product that cannot legally be sold in the 226 United States. 231 Their argument concerns the swollen livers of foie gras fowl. While foie gras may not frequently be consumed in this country, this "diseased" argument could, if accepted by either state or federal government, have a dramatic impact on one food that is widely eaten in America: beef. Why? Most beef cattle in the United States are-like foie gras ducks-fed a diet of corn. Cows do not eat corn in nature. Because eating corn can cause cattle to experience severe gastric distress, most cattle are also fed antibiotics, which permit a cow to eat corn without the attendant gastrointestinal impact. 232 If the Humane Society of the United States were to succeed in having foie gras classified as a "diseased" food, that success might open the door to banning corn-fed beef-which, after all, is treated with antibiotics-as a "diseased" food. 233 The crackdown also threatens California's place as America's culinary innovator and agricultural engine. California is slowly squeezing the life out of its cuisine via a series of assaults committed from farm to table. The state is banning everything from haute cuisine like foie gras to the everyman meals served by the state's brilliant street vendors, from agricultural practices like caging hens to culinary practices like cooking with trans fats. As one commentator notes, "[t]he regime of personal prohibition can be stifling." 234 California's food crackdown is also bad for consumers across America. The California effect has meant that the state's food regulations and bans extend far beyond its borders, either because its regulations or bans encourage other states or the federal government to adopt them, or because they force producers to change their offerings nationwide, or because they force the regulated industry to seek preemptive nationwide
The "California Effect" & the Future of American Food 385 regulation. The result has been nationwide organic laws that are panned by organic advocates; the likely imposition of nationwide uniform menu-labeling standards; and dozens of discordant state laws battling the imagined scourge of trans fats. Evidence these bans and regulations actually encourage healthier eating is scant, which is why scholars like Brian Wansink note that these and similar regulations have had no discernable impact on obesity. 235 California's crackdown on food raises other serious economic concerns for its residents, for the state, and for the nation. The exorbitant increases in the state's beer and wine taxes will cost thousands of jobs in California. One estimate indicates that Prop 2 could result in the elimination of most of the California egg industry and the loss of thousands of jobs, which could cost the state more than $370 million in gross sales and resulting tax receipts. 236 In addition to unemployment and reduced tax revenue, these regulations will increase prices for alcohol beverages and eggs in California. Because California exports wine and eggs, Americans will also pay higher prices for these goods because of California's regulations.
Finally, California's food regulations and bans are an ineffective and wrongheaded means of dealing with real and imagined problems. California's ban on caged hens will do little more than shift jobs (and hens) from California to other states. Prop 65 casts such a wide net that Californians are subject to warning fatigue. Even the state admits that Prop 65 warnings are ubiquitous. 237 The state's efforts to curb childhood obesity in schools are also not working. Los Angeles, the city that first tried to ban soda from schools, was recently found to be in violation of its own regulations concerning the sale of soda and brownies on campus. 238 While decent people may disagree whether legislation is a path for arresting the very real obesity problem, 239 recent research by the independent RAND Corporation indicates that the presence of so-called junk food in 235 See Baylen Linnekin, supra note 96. 236 schools has "no statistically or economically significant effect" on body mass, a key indicator of obesity. 240 The RAND study did note that such bans do have an impact on school budgets-and a negative one at that-since monies raised by food sales go into school coffers. 241 C. California Regulations Raise Constitutional Concerns 1. The Dormant Commerce Clause The Dormant Commerce Clause, an implied provision of the federal Constitution, bars local and state governments from "restrict[ing] trade in a way that ultimately impacts interstate commerce [,] even when the intention of the political entity enacting the law is to effect a change solely within the boundaries of its particular jurisdiction." 242 The Illinois Restaurant Association argued, in challenging Chicago's foie gras ban in 2006, that the city's ban violated the Clause. 243 The crux of the plaintiffs' Dormant Commerce Clause argument was twofold.
First, they argued that Chicago's ordinance was effectively an "economic boycott" against foie gras producers located outside the state. 244 Second, they claimed the ordinance did not have the requisite local benefit that a law must have to overcome a Dormant Commerce Clause challenge. 245 The court disagreed on both counts, holding that because the Chicago ban did "not govern foie gras production," and had some local benefit in terms of animal rights, it did not overstep the bounds of the Dormant Commerce Clause. 246 The difference in the case of the California ban is that the state targets producers and consumers outside and inside the state.
Whether these differences would be sufficient for a court to determine that California's ban violates the Dormant Commerce Clause is unclear, especially given that the "local effect" requirement may be fulfilled because of California's in-state production. However, since the decision in Illinois Restaurant Ass'n, commentators have opined that bans such as those enacted in Chicago and California do indeed violate the Dormant Commerce Clause. 247 They argue that the Chicago and California foie gras bans do illegally interfere with interstate commerce while offering "no prescient public health, safety, or moral justification . . . that would withstand judicial scrutiny." 248 If this is the case, then the foie gras ban and many of California's other bans-including those pertaining to egg-laying hens; genetically modified crops and fish; and trans fats-may also violate the Clause. Furthermore, California restrictions on agriculture may present an even more compelling Dormant Commerce Clause case because the state ships the vast majority of its crops to other U.S. states, and accounts for the vast majority of America's fruit, vegetable, and nut exports. 249 2. Do California's Bans and Regulations Interfere with a Fundamental Right to Food Freedom? The Supreme Court has never recognized an explicit right to eat certain foods.
However, several Court justices have recognized a negative right 250 to food. Justice William O. Douglas wrote, in dictum, that the Ninth Amendment guarantee of unenumerated fundamental rights 251 includes "one's taste for food . . . [which] is certainly fundamental in our constitutional scheme-a scheme designed to keep government off the backs of people." 252 Other Justices have come out against food bans. Justice Stephen Field argued that a right to make and procure food is an integral fundamental right of all Americans. 253 Field called this right an essential element of liberty. 254 Importantly, Field distinguished between food regulation and food bans, contrasting the former, which he called a reasonable exercise of state police power, with the latter, which he would proscribe as unconstitutional. 255 More recently, Justice Antonin Scalia, also in dictum, said the Court need not recognize a right to starve oneself to death in order to protect the "right to eat." 256 CONCLUSION Proponents of California's attack on food and agriculture paint the regulations that comprise it and the resultant California effect as a desirable "race to the top." But California's crackdown does not achieve its stated goals-whether the goal is ensuring a minimum level of quality; combating obesity; or protecting animals or consumers. The crackdown certainly does nothing to aid entrepreneurship or innovation. The result of the state's regulations and bans has not been that Californians or Americans eat "healthier" or "better" as those terms are defined by the crackdown's advocates.
When it comes to regulation, harsher does not mean better. The race to regulate is not a race to betterment. Ubiquitous and pervasive regulations might themselves be evidence of little more than the existence of "a race to the strictest standard." 257 Vogel recognizes the drawbacks of the "California effect," noting that while economic liberalization and strict regulations can be compatible, 258 he is careful "not to equate stricter standards with more effective regulations." 259 Vogel writes that stricter regulations often "contribute little or nothing" toward their stated goals, and that overturning regulations often benefits the public. 260 Where does the pervasive spread of California's bans and regulations point America's food future? On the one hand, California's mushrooming food and agricultural regulations and bans-the result of the state's propensity toward hyperregulation and the resultant California effect-are spreading across America. On the other hand, if these bans and strict regulations are bad for California, then their proliferation is also bad for America.
The many people who claim a food revolution is afoot in America today 261 are probably correct. But revolutions and revolutionaries have tried before to create top-down, small-farm agrarian utopias and to regulate nearly every aspect of human dining and existence. 262 What these societies managed to do instead was to create poverty and famine.
There is an alternative to the vision shared by California regulators, Alice Waters, and their allies. That alternative is food freedom-the right of people to grow, buy, sell, cook, and eat whatever foods they want, free from oppressive government intervention. For people who love and care about food and choice, who want to keep food legal, and who enjoy buying, cooking, raising, and eating a variety of foods, only the latter option will suffice. 260 Id. 261 See, e.g., Martin, supra note 206 at SundayBusiness 1. See also Jamie Oliver, Jamie Oliver's Food Revolution, http://www.jamieoliver.com/campaigns/jamies-foodrevolution (last visited Apr. 1, 2010) . 262 See, e.g., Dan Fletcher, A Brief History of the Khmer Rouge, TIME, Feb. 17, 2009, available at http://www.time.com/time/world/article/0,8599,1879785,00.html (describing the history of the murderous Khmer Rouge, whose leader Pol Pot's attempts to effect "a radical shift to an agrarian society" resulted in the death of millions of Cambodians).
